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FINCEN Proposals on the FBAR

FinCEN, a bureau of the Department
of the Treasury, has proposed new
regulations regarding the Report of
Foreign Bank and Financial Accounts
(FBAR). On February 23, 2010, FinCEN
issued a Notice of Proposed Rulemaking
(NPRM) to amend the Bank Secrecy Act.

The changes, if implemented, fine
tune various terms and definitions
relating to the application of the FBAR
and address concerns regarding various
controversial interpretations that seemed
to be applicable under the prior
regulations.

The following are a few of the major
changes proposed:

e The proposed regulation would
employ a new term — “U.S. person” — to
indicate the class of individuals or entities

that would be required to file the FBAR.
The term is not defined for these
purposes in the same way as it is defined
for other purposes throughout the Code,
so taxpayers and tax practitioners must
be careful when applying the new term.
(Currently, under IRS Announcement
2010-16, the requirement is suspended
for persons who are not U.S. citizens
U.S. residents, or domestic entities.)

e The proposed regulation clearly
defines the types of reportable accounts,
such as bank, securities, and other
financial accounts. The definition of
account would not include interests in
private equity funds and hedge funds,
putting to rest, for now, a point of
controversy in the practitioner community.

e The proposed regulation exempts
from the obligation to file an FBAR:

— owners of certain accounts held
within retirement plans,

— certain trust beneficiaries, and

— certain individuals who have
sighature authority and no
financial interest.

In addition to the NPRM, provisions
within the recently enacted New HIRE
Act will require certain individuals to
make additional disclosures regarding
their foreign financial accounts and other
foreign investment interests. For now, the
relevant authorities have made clear that
individuals must comply with both sets of
compliance requirements.

The provisions in the NPRM will make
permanent the notices that came out
earlier in the year. They have the effect of
providing a measure of clarity to some of
the ambiguous FBAR filing requirements.
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